
In re Marriage of Kochan (193 Cal.App.4th 420, 122 Cal.Rptr.3d 61, 3/9/2011)  

Should Husband’s earning capacity imputed from a CalPERS/FERP (Faculty Early 
Retirement Program) retirement scenario be considered for spousal support?  
 
This was a 20-plus year marriage.  At the date of separation Husband was of 
retirement age, 65, yet not retired.  He did not wish to retire.  Husband continued to 
work full time and began collecting Social Security benefits. 
 
Wife earned a bachelor’s degree during marriage; however she mainly worked in 
the family home.  At the date of separation wife was on disability and her 
prognosis for returning to work, even part-time, was unknown.  By the time of trial 
she was only receiving spousal support as her disability benefits had expired. 
 
Interim spousal support was based on Husband’s actual earnings. At trial support 
was awarded based upon earning capacity (explained below). 
 
The community’s interest in the pension plan peaked as of the date of the parties’ 
separation.  If husband continued to work the actuarial value of the pension plan to 
the community would decrease each year.  However, as husband continued to work 
his separate property component of the pension plan increased. 
 
A separate retirement account for wife would not be setup by CalPERS because 
she was not of retirement age. 
 
There were a number of retirement scenarios available to husband, including a 
FERP option.  Whereas an employee may retire and concurrently be rehired to 
work half-time at the same pay scale.  In this case husband would receive full 
retirement benefits from CalPERS, plus FERP income for the half-time 
employment.  FERP is not subject to Social Security taxes, nor CalPERS 
contributions thereby increasing his net disposable income. 
 
While the trial court acknowledged that it could not compel Husband to retire, it 
found his decision not to retire constituted a “failure to maximize the value of the 
community’s interest in his CalPERS pension in violation of [his] fiduciary duties 
to the community….”  The court determined that Wife was entitled to 
compensation for the loss caused by the breach of fiduciary duty, in essence basing 
spousal support on earning capacity.  
 
Judgment reversed 
 
The appellate court found: 



• The family law court abuses its discretion when it bases an order for spousal 
support on a finding that a spouse’s present earnings from long-term 
employment can be **increased** by taking retirement, and returning to 
work in an available, but different, position.   

• That they did not see any facts or findings in the current case suggesting 
there may have been an attempted manipulation of the retirement factor to 
the detriment of the former spouse. 

• Satisfied that a spouse who continues working in a long-held position should 
not have his or her support obligation based on his or her earnings capacity 
measured by some alternative employment scenario. 

• The evidence did not establish that Husband had planned on retiring, but 
then altered those plans to prevent an anticipated increase in income. 


